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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

SONITPUR, TEZPUR

Case No :  MR- 112 of 2018  

(Under Section 125 Cr.P.C.)

                                        Petitioner/1st Party:  Khadija Khatun

                   V/S

                                   Opposite Party/2nd Party:  Md. Abed Ali

     Present: Triza P. Mazinder Baruah, A.J.S

                   JMFC, Tezpur, Sonitpur. 

Advocates appeared:

Doli Ojha ..............................for the Petitioner/1st Party.

F. Haque ..........................for the Opposite   Party/2nd Party.

Date of petition  :    30/08/2018   

Date of Evidence :     18/11/2019

Date of Final Order :    28/02/2020  
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F I N A L O R D E R / J U D G M E N T

1. This  proceeding  is  under  section  125  of  Criminal  Procedure  Code

1973 (Cr.P.C) for grant of monthly maintenance in favour of the petitioner

and has arisen out of the petition filed by the petitioner Khadija Khatun

against her husband before learned Chief Judicial Magistrate, Tezpur. After

registration of the case, the same was transferred to this court for disposal.

Notice to show cause was issued to the opposite party Md. Abed Ali, who

submitted his written statement.

2. Petitioner’s case in brief is that on 25/08/16, she was married with

the  opposite  party  according  to  the  rites  and  rituals  of  Mohammedan

religion of  both  the parties  and started conjugal  life  at  her  matrimonial

home. During her marriage, petitioner’s father gifted number of items like

jewellery,  furniture,  bicycle  etc  as  dowry  to  the  opposite  party  during

marriage.  However,  after  a  few months  of  marriage,  the opposite  party

started demanding dowry. To fulfill his demand, petitioner was left without

any option but to give Rs.  20,000/-  to the opposite party.  Petitioner has

claimed that when she was four months pregnant, opposite party had hit

her to the extend of breaking her leg. Petitioner, has further alleged that on

27/02/2018 the opposite party had severely injured her private parts due to

which  she  was  hospitalized  and  eventually  was  forced  to  leave  her

matrimonial home fear in threat to her life and well being of her child.

Petitioner has claimed that at present she is residing with her parents and

facing acute  financial  crisis  in  maintaining herself  and her child as her

father is a simply vegetable vendor with limited source of income. Whereas

the opposite party is an able bodied business man and owns agricultural

land  earning around 20,000/-  per  month.  Hence,  it  is  the prayer  of  the

petitioner seeking monthly maintenance of Rs. 10,000/- each for herself and

her child i.e a total amount of Rs. 10,000/- per month.

3. The opposite party has not filed his written objection denying  the

allegations cast against him by the petitioner. Proceeding have been drawn
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ex parte against the opposite party since he has failed to appear in court

despite notice.

4. In  support  of  the  case,  petitioner  Khadija  Khatun  had submitted

evidence on affidavit as P.W.1 wherein she has re iterated her allegations

and claim for monthly maintenance of Rs 10,000/- from the opposite party.

 

5. Heard oral arguments of learned counsel on behalf of the petitioner.

Perused the case record and the evidence on record. The following points

have been formulated to determine the case.

   

Points for determination are:

(i) Whether the petitioner was forced to leave her matrimonial home

due to physical and mental harassment  by the opposite party in demand of

dowry?

(ii) Whether the opposite party has sufficient means for maintaining the

petitioner  and  her  child  and  if  so,  whether  he  neglected  or  refused  to

maintain the petitioner and her child?

(iii) Whether  the petitioner  and her  child  are  entitled to get  maintenance

from her husband and if so, what should be the quantum of maintenance and the

effective date thereof?

Decision and the reasons thereof: 

6. Point-(i): Petitioner  Khadija  Khatun  in  her  evidence on affidavit

deposed that she during her conjugal  life  at  her matrimonial  home, the

opposite party demanded money from her parents which was fulfilled by

the petitioner. But the opposite party's demand for money never stopped.

On  her  failure  to  pay  the  demanded  amount  she  was  physically  and

mentally assaulted by the opposite party. Finally, when she was severely

injured in her private parts by the opposite party, she was forced to leave

her  matrimonial  home fearing  threat  to  her  life.  And  since  then  she  is

M.R.CASE NO: 112 of 2018  



Page 4 of 6

residing at her paternal home with her child without any source of income

maintain herself and her child.

7. From the above evidence on record in respect of point (i), it appears  that

the  petitioner  was  physically  and  mentally  tortured  by  the  opposite  party  in

demand of money.

The opposite party has not filed written statement and has not led  evidence to

discard the allegations of  the petitioner.  In  the cited case law of  Shri  Krishna

Bahadur Pradhan,  vs.  Tikamaya Newar,  (1987 Cri.  L.  J.  1278) Hon'ble  Gauhati

High Court held that “Although the burden of proof to establish a case u/s 125

Cr.P.C. is on the party who claims maintenance but the party is not required to

prove its case beyond reasonable doubt. A proceeding u/s 125 Cr.P.C. is not the

prosecution of a criminal charge nor is the respondent an accused. The aggrieved

party can establish its case on the preponderance of probability.” Hence, from the

evidence on affidavit of the petitioner, it can safely be held that the petitioner was

subjected to cruelty by the opposite party and it is a justified ground for living

separately from her husband.

8. Point-(ii): The  petitioner  claimed that  the  opposite  party  is  an  able

bodied man who runs a business and has income from landed property earning

around 20,000/-  per month as income.

 However,  both  parties  have   failed  to  give  any  documentation  in  support  of

source and amount of income.  Yet, it is pertinent to note here that it is the duty

and responsibility of the husband to look after his wife and children. Considering

this  aspect  in  respect  of  income  and  also  taking  into  consideration  that  the

opposite party is an able bodied man since neither party disputed the fact it may

be safely presumed that from all sources the opposite party is earning at least Rs.

5,000/- ( Rupees five thousand only) per month.

9. The  petitioner  in  her  evidence  deposed  that  the  opposite  party  has

subjected her to cruelty forcing her to leave her matrimonial home and  never

paid any maintenance to her or the child. Hence, non-payment of maintenance is

clear admission of negligence by the opposite party in spite of having sufficient

means. Non payment of maintenance to the wife and the child in spite of having

means amounts to refusal to pay maintenance. Considering this, I hold that the

opposite party has been negligent in providing maintenance of the petitioner and

the child.
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10. Point-(iii): From the facts and circumstances as decided above, I held

that  the  petitioner  is  entitled  to  get  maintenance  from  the  opposite  party.  In

respect  of  quantum  of  maintenance,  considering  the  fact  of  income  of  the

opposite party, necessity of the petitioner and the child like food, clothes, present

market  condition,  financial  status  of  the  parties,  etc,  I  am  of  the  considered

opinion that an amount of Rs. 3000/-(Rupees three thousand only) per month as

monthly maintenance will be fair at this stage. In respect of the effective date of

the maintenance order, I am of the considered opinion that the opposite party

having no reason denied maintenance to the petitioner and the child since the

days of her living at her paternal home. Hence, the petitioner is entitled to get

maintenance from the date of filing of this petition u/s 125 Cr.P.C.

O  R  D  E  R

11. The petition u/s 125 Cr.P.C. is allowed with cost.  The opposite party is

directed  to  pay  Rs.  4000/-(Rupees  four  thousand  only)  per  month  to  the

petitioner and her child as  monthly maintenance. This order shall  be effective

from the date of petition i.e. 30-08-2018.

12. Judgment/order  is  pronounced  in  open  court.  Let  a  free  copy  of  this

judgment/order be given to the petitioner.

Given under the hand and seal of this court on this 28th day of February

2020.

                                                                                      

Triza P. Mazinder baruah

Judicial Magistrate First Class 

Tezpur,Sonitpur
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APPENDIX

(A) WITNESS OF PETITIONER:

1. P.W.1:  Khadija Khatun

(B) EXHIBITS OF PETITIONER: NIL

(C) WITNESS OF OPPOSITE PARTY: NIL

(D) EXHIBITS OF OPPOSITE PARTY: NIL

       Triza P. Mazinder baruah

Judicial Magistrate First Class 

 Tezpur,Sonitpur
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